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would tend to diminish the element of uncertainty in
the law, and be of great advantage in this way, but I
apprehend that this apology for codification has quite
as little foundation as any other.    What is the nature
of that uncertainty which, to some extent, attaches to
unwritten law?   As to cases which have happened
in the past and have been adjudicated upon, there is
no uncertainty.    The precedents make everything
plain, but when a case arises different in some respect
from any preceding one, uncertainty may arise.    One
person thinks that the new element of fact which
makes the case a novel one is not material and that
the  rule   already  established  should  govern;   an-
other thinks it material and that it should constitute
an exception, or matter for a new subclassification.
Take for example, the case of marine insurance as
we may suppose the law upon that subject to have
grown up.    An underwriter insures a ship against
the perils of the sea, and she is lost or damaged by
such perils.    There is no uncertainty here.     Con-
tracts of insurance have long been customary.    The
event having occurred against which the insurance
was made, the insured expects to be made good and
the underwriter equally expects to indemnify him.
Another case of such insurance occurs and a similar
loss, but the underwriter now learns for the first time
that the ship was unseaworthy at the beginning of
the voyage.    Let it be supposed that the ship owner
himself did not know that she was unseaworthy.   He
demands his indemnity and perceives no sufficient
reason why he should not have it.    It is the universal
custom for men to perform their contracts, and in the